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THE ROLE OF THE VOCATIONAL EXPERT IN
WORKER'S COMPENSATION CASES
WILLIAM E. FOOTE* and TERRY M. WORD**

I. INTRODUCTION
The use of a Vocational Expert ("VE"), once unheard of in cases
brought under the New Mexico Workmen's Compensation Act' ("the
Act"), is now becoming commonplace in those proceedings. The increased reliance upon such witnesses raises several questions which need
to be addressed by lawyers, judges, and the experts themselves. Specifically, there is disagreement over both the qualifications that should be
required of the VE and the role that the VE should play in determining
disability under the Act. There are also varied opinions regarding whether
the VE is qualified to give an opinion on the percentage of a worker's
disability and if so, whether the VE should give that opinion. This confusion is due, in part, from the inexact definition of disability found in
the Act, and also from the low correlation between this definition and
methods and definitions employed by VEs.
This article will first discuss the definition of disability under the Act,
as modified by case law interpretation. It will then proceed to a discussion
of the qualifications of VEs, including their usual backgrounds and some
discussion of what knowledge they should possess. The article will then
examine various methods utilized by VEs in performing vocational evaluations and arriving at opinions in particular cases, and will propose a
method of vocational evaluation which should lead to opinions consistent
with the definitions given under the Act. The article concludes with an
examination of various definitions or correlates of disability and how they
relate to the VE's task.
H. LEGAL DEFINITIONS OF TOTAL AND PARTIAL DISABILITY
A. Statutory Definitions of Total and PartialDisability
The New Mexico Workmen's Compensation Act defines "partial disability" as
a condition whereby a workman ... is unable to some percentage-

extent to perform the usual tasks in the work he was performing at
*Ph.D 1978, University of New Mexico.
**J.D. 1973, University of Texas School of Law.
1. N.M. Stat. Ann. §§52-1-1 to -69 (1978 and Cum. Supp. 1984).
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the time of his injury and is unable to some percentage-extent to
perform any work for which he is fitted by age, education, training,
general physical and mental capacity and previous work experience.'
"Total disability" is defined as
a condition whereby a workman

. . .

is wholly unable to perform

the usual tasks in the work he was performing at the time of his
injury, and is wholly unable to perform any work for which he is
fitted by age, education, training, general physical and mental capacity and previous work experience.'
The Act creates a two-part test for determining disability. The first issue
is whether the worker is unable to perform the usual tasks of the work
he was doing at the time he was injured. The second issue is whether
the worker is unable, wholly or partially, to do work for which the factors
listed in the statute indicate he is fitted. If the worker is wholly unable
to perform the usual tasks of the work he was performing at the time of
the injury, he still may be only partially disabled if he is able to perform
some work for which he is fitted according to the statutory factors.'
B. Case Law Interpretationof the Statutory Definitions of Total and
PartialDisability
Due to the fact that the definition of disability found in the Act is rather
inexact, it is important to examine some of the case law interpretations
of these sections in order to arrive at a more precise definition of the
terms "total disability" and "partial disability." In Anaya v. New Mexico
Steel Erectors,5 the New Mexico Supreme Court attempted to clarify
these terms, while at the same time making it clear that "we must examine
the facts on a case by case basis

. .

. [u]ntil the Legislature furnishes the

courts with more definitive guidelines. 6
Anaya reached the supreme court after the court of appeals had held
that the plaintiff was not partially disabled because he was employed. 7
Relying upon Medina v. Zia8 for the proposition that a worker is not
disabled if he is able to perform work, the court of appeals held that the
plaintiff had failed the second part of the two-part statutory test for disability because he had not established that he was prevented from doing

2. N.M. Stat. Ann. § 52-1-25 (1978).
3. N.M. Stat. Ann. §52-1-24 (1978).
4. Medina v. Zia, 88 N.M. 615, 544 P.2d 1180 (Ct. App. 1975), cert. denied, 89 N.M. 6,546
P.2d 71 (1976).
5. 94 N.M. 370, 610 P.2d 1199 (1980).
6.Id. at 373, 610 P.2d at 1202.
7.Id. at 371, 610 P.2d at 1200.
8. 88 N.M. 615, 544 P.2d 1180 (Ct.App. 1975), cert. denied, 89 N.M. 6,546 P.2d 71 (1976).

Fall 1984]

THE ROLE OF THE VOCATIONAL EXPERT

any work for which he was fitted. 9 In other words, because the plaintiff
was able to perform some work for which he was fitted, the court of
appeals ruled, as a matter of law, that he was not partially disabled.
The New Mexico Supreme Court reversed the court of appeals and
upheld the trial court's ruling that the plaintiff was fifty percent disabled
because he was clearly unable to perform some of the work for which
he was fitted prior to his injury.10 The supreme court held that, under the
second part of the test, "a workman is disabled if he cannot perform
some or all of the work for which he is fitted by reason of the various
factors listed in the statute."" The supreme court's opinion in Anaya
quoted with approval and adopted the language of the New Mexico Court
of Appeals in Aranda v. Mississippi Chemical Corp.12 In Aranda, Judge
Sutin, writing for the court defined "any work" as
a workman's ordinary employment, or such other employment, if
any, approximating the same livelihood the workman might be expected to follow in view of his circumstances and capabilities. To
conclude that an electrical engineer is partially disabled because he
is capable of raking leaves or performing janitorial services destroys
the spirit of the Workmen's Compensation Act. He has no other skills
or training to draw upon. Total disability does not mean that a workman must be a helpless invalid. 3
Anaya serves to clarify the statutory definitions of total and partial
disability. Interestingly, however, Anaya also seems to leave intact a
curious aspect of Medina v. Zia. 4 Prior to Medina, the New Mexico
appellate courts had ruled repeatedly that a worker needed only to prove
disability for the job held at the time of injury and to introduce evidence
of his age, education, training, and general physical and mental capacity.
At that point, the burden of coming forward with proof of employability
for a particular job shifted to the defendant employer. 5 This shift of the
burden of proof was based upon the long-established common law rule
9. Anaya, 94 N.M. at 371, 610 P.2d at 1200; see supra notes 2-4 and accompanying text.
10. 94 N.M. at 373, 610 P.2d at 1202.
11. Id. at 372, 610 P.2d at 1201.
12. 93 N.M. 412, 600 P.2d 1202 (Ct. App. 1979).
13. Id. at 416, 600 P.2d at 1206.
14. 88 N.M. 615,544 P.2d 1180 (Ct. App. 1975), cert. denied, 89 N.M. 6, 546 P.2d 71 (1976).
15. In Brown v. Safeway Stores, Inc., 82 N.M. 424, 483 P.2d 305 (Ct. App. 1970), for example,
the defendants claimed that the claimant had the duty of showing that he was disabled from doing
any work for which he was fitted by age, education, training and previous experience. The court,
however, disagreed stating:
We agree that the proof of the disability is on the plaintiff, but after plaintiff has
introduced evidence as to his age, education, training, and general physical and
mental capacity, the burden of coming forward is on the defendant ... to prove
the employability of the plaintiff for a particular job.
Id. at 427, 483 P.2d at 208.
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concerning proof of a universal negative. Because a universal negative
(in worker's compensation cases, that the worker is incapable of performing any work for which he is fitted) is difficult or impossible to
prove, the burden shifted to the opposing party to prove the positive,
presumably more susceptible of proof.
In Medina v. Zia, the plaintiff had shown that he was unable to do all
of the tasks of the work he was doing prior to his injury. Although the
plaintiff was wholly able to perform other work made available to him
by the defendant employer and for which he was fitted and qualified, he
chose not to do this work. 16 In upholding a finding of no disability, the
court of appeals stated:
Under the second test set forth in the beginning of this opinion,
plaintiff must establish that the injury totally or partially prevented
him from doing ANY work for which he was fitted. 7
Although the opinion in Medina v. Zia never mentioned the line of
cases establishing a shifting of the burden of proof, 8 it seems to have
tacitly overruled them. Opinions since Medina v. Zia seem to presume
that the plaintiff has the burden of proving the second portion of the test
for disability-that he is totally or partially disabled from doing any work
for which he was previously fitted.' 9
To summarize, it would appear that an injured worker is totally disabled
if he is: (1) unable to return to his pre-injury employment; and (2) unable
(due to the injuries) to obtain other employment approximating the same
livelihood that he might have been expected to follow in view of his
circumstances and capabilities. Partial disability, on the other hand, exists
when 'the worker cannot perform some or all of the work for which he
was fitted prior to injury. As will be seen, these definitions are very
relevant to the manner in which the VE goes about performing an evaluation, and they should be the basis for opinions given in court.
III. WHO IS THE VOCATIONAL EXPERT?
It is interesting to note that, prior to Medina v. Zia, VEs were more
commonly called as defense witnesses in worker's compensation cases.
In this context, VEs generally focused their testimony upon what jobs
16. 88 N.M. at 617, 544 P.2d at 1182.
17. Id. (emphasis in original).
18. Such cases include Brown v. Safeway Stores, Inc., 82 N.M. 424, 483 P.2d 305 (Ct. App.
1970) and Maes v. John C. Cornell, Inc., 86 N.M. 393, 524 P.2d 1009 (Ct. App. 1974).
19. See, e.g., Medina v. Wicked Wick Candle Co., 91 N.M. 522, 577 P.2d 420 (Ct. App. 1977).
1984).
(Ct. App. October But see Brooks v. Hobbs Municipal Schools, 23 N.M. Bar Bull. In Brooks, the court of appeals seems to have returned to a pre-Medina rule. Brooks cited Brown
for the proposition that the defendant has the burden of proving the second portion of the test for
disability. The status of the law on this point, therefore, currently is unclear.
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were available to the plaintiff, given his age, education, and other factors.
These experts were often retained by the employers or their compensation
carriers to work as vocational rehabilitation counselors with the injured
workers. After performing a vocational evaluation of the worker and
perhaps coordinating some re-training, they would be called by the defendant for the purpose of establishing that there were jobs available to
the plaintiff. Since Medina v. Zia, however, VE witnesses are often called
by plaintiffs in worker's compensation cases. Lawyers representing claimants have turned to VE witnesses as perhaps the only means available to
them of proving the universal negative of incapacity for any work for
which the worker is suited.
The recent emergence of VEs as witnesses in worker's compensation
cases is due in part to the relatively recent delineation of vocational
evaluation as a speciality.2" It was not until 1963 that the first integrated
curriculum for vocational evaluators was developed. The process of demarcating the profession and establishing criteria for qualifications has
evolved since then. Given this state of change, it is not surprising VEs
have arisen from a number of different backgrounds including rehabilitation counseling and rehabilitation psychology.
Rehabilitation counselors most typically have included the VE role as
part of their work in designing and implementing the overall rehabilitation
program. These professionals usually have baccalaureate or masters degrees in rehabilitation counseling, and work for a state agency (such as
the Division of Vocational Rehabilitation) or a private rehabilitation agency. 2'
In this capacity, the counselor assists clients in establishing the presence
of a disability by way of an assessment process involving medical, vocational, and psychological evaluations, and attempts to find placement
for the client in a training program or a work setting. Familiarity with
this process facilitates the VE role in that many of the parameters for
establishing disability and fashioning a rehabilitation program (such as
defining the client's functional limitations and determining the client's
vocational skills) are similar to those used for defining the extent of
disability.22
Rehabilitation psychologists who fill the role of VE often possess doctorates in clinical, rehabilitation, or counseling psychology. Many have
experience in public or private rehabilitation settings such as those noted
above. They may also have experience in rehabilitation wards in medical
20. Coffey & Mason, Certificationof Vocational Evaluators and Work Adjustment Specialists: Its
History and Its Future, 13 Vocational Evaluation and Work Adjustment Bull. 83 (1980).
21. Andersen, Vocational Expert Testimony: The New Frontierfor Rehabilitation Professional,
45 J. of Rehabilitation 39 (1979).
22. Id.; Assessing Vocational Handicaps and Transferable Skills, Damages in Tort Actions (P.
Deutsh & F. Raffa eds. 1983).
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hospitals. Some serve as consultants to psychiatrists, neurologists, orthopedists, and other medical specialists. Psychologists also have specific
training in the development, use, and interpretation of intelligence, aptitude, and interest tests. In applying these experiences to the job of the
VE, the most relevant experience of the psychologist is his background
in psychological assessment and disability definition. These specialists
can add significantly to cases in which there is a psychological component,
such as instances of brain damage23 or psychogenic pain reactions.
Vocational evaluators generally have baccalaureate or masters degrees
in behavioral science, and experience in vocational assessment. These
professionals are skilled in the administration, scoring, and interpretation
of vocational tests, such as those measuring aptitudes or work skills. They
bring special skills to cases in which a relatively minor physical impairment, such as limitation in range of motion to one hand, may cause
significant disability in work settings.
Other individuals may also find themselves in the VE role because of
special background or interest. These include such professionals as economists and counseling psychologists. In each of these cases, the individual's ability to provide VE testimony should be judged on the merits of
his training and experience.
Although the New Mexico courts have not provided much guidance
as to the qualifications necessary for the VE, in Malczewski v. McReynolds
Construction Co.,24 the court of appeals gave the following description
of the vocational evaluation process:
[I]n order to know which 'methods' will be used, the vocational
rehabilitation expert intensively examines the subject's educational

and vocational histories in detail; he observes how the injuries sustained affected the person's activities in his daily life

. . .;

he con-

ducts intelligence, manual dexterity, and achievement tests; in concert
with field psychologists, he does personality testing; he counsels with
the individual to help him choose a new career; he arranges teaching
programs for retraining the injured person; he encourages job training
where the trainee will be able to gain confidence and regain his selfimage and self-esteem; and he maintains a currency in knowledge
of job requirements, job availabilities, and job pay scales.25
Unfortunately, this is a description of a VE arising from a vocational
counseling background, and ignores the unique assets of VEs who have
training and experience in other areas. It is evident, however, that most
23. Musante, Issues Relevant to the Vocational Evaluation of the Traumatically Head Injured
Client, 16 Vocational Evaluation and Work Adjustment Bull. 45 (1983).
24. 96 N.M. 333, 630 P.2d 285 (Ct. App. 1981).
25. Id. at 338-39, 630 P.2d at 290-91.
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VEs have a connection with vocational rehabilitation even if not in the
role of counselor.26 This is not just a result of the commonality of that
profession with the demands of the VE's job. Implicit in the worker's
compensation system is an orientation toward returning the worker to
functioning in a vocational capacity. Because this is also the goal of the
rehabilitation professional, there would seem to be little conflict between
the roles of the active rehabilitation professional and the VE.
Unfortunately, however, the combination of the rehabilitation process
with worker's compensation litigation does stimulate a dilemma. Although this issue is too extensive for the scope of this article, one point
needs to be addressed here. Research and clinical experience indicate that
rehabilitation should begin as soon after the injury as possible to have
the best probability of success.27 The lesson of Medina v. Wicked Wick
Candle Co.,2 however, is that a rapid initiation of rehabilitation may
ultimately result in a loss of benefits to the worker, even if that person
has sustained a serious disability.29 As a result, plaintiffs' lawyers must
advise their clients that rehabilitation undertaken prior to the completion
of litigation may lower their ultimate recovery.30 Because of these delays
inherent in the legal sysem, the reluctance of a worker to accept rehabilitation until litigation is completed may result in postponing the rehabilitation process for several years after the injury, much to the detriment
of the worker.
IV. THE WORK OF THE VOCATIONAL EXPERT
The assessment of a worker in a compensation case is a complex process
involving the use of information from a number of sources to determine
those factors that are critical to the issue of disability. This body of
26. Sawyer, Allen & Maki, Perceived ProfessionalStatus of the Vocational Evaluator, 13 Vocational Evaluation and Work Adjustment Bull. 50 (1980); Coker, Certification of Vocational Evaluators: Results of the Survey, 13 Vocational Evaluation and Work Adjustment Bull. 92 (1980).
27. B. Bolton, Follow-up Studies in Vocational Rehabilitation, Annual Review of Rehabilitation
(E. Pan, T. Backer & C. Vash eds. 1981).
28. 91 N.M. 522, 577 P.2d 420 (Ct. App. 1977).
29. Id. In April of 1972, Mrs. Medina, then twenty-nine years of age, suffered a work-related
injury* to her back while lifting trays of candles. She had a high school education and no specialized
training. Her employment history was comprised totally of heavy manual labor as a maid, waitress,
janitor, cook and candle-wrapper. She did not have sufficient mental training or physical capacity
to be eligible for other work. She was, in short, probably totally disabled as a result of her injury.
She obtained rehabilitation training and began work in February of 1974 for the State of New Mexico
as a clerk-typist. After retraining, she had a partial disability (due to pain and resulting inefficiency)
as evidenced by her inability to return to manual labor. At trial, the judge awarded her total disability.
Upon appeal, the court of appeals reversed, holding that "[tlhe fact that plaintiff 'retrained' herself
to become a secretary is commendable, but it does not translate partial disability into total disability.
'Training' is included in the second test of total disability." Id. at 525, 577 P.2d at 423. The award
of temporary total disability through the time of retraining was upheld. See also Bartlett v. Shaw,
76 N.M. 753, 418 P.2d 533 (1966).
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information includes data gathered directly from the worker, documentation as to the nature of the physical and psychological impairment, and
information gathered from other sources.
The assessment of a worker's vocational status usually involves working directly with the worker. 3' The process begins with a thorough interview with the worker. This provides first-hand knowledge of the worker's
background, as well as an idea of that person as an individual. The history
gathered from the worker includes identification information (name, address, etc.) and demographic data such as socioeconomic group, cultural/
racial background, and age. The VE must then gather information about
the disabling condition, including how the injury occurred, the limitations
placed upon the worker by the injury (including the impact upon both
work and leisure activities), and the effects of the injury on other members
of the worker's family.
The VE should next obtain a vocational history-a list of all the jobs
held by the worker during his life. Descriptions of the duties of each job,
as well as the pay scale for those jobs and the reasons for leaving the
positions, should be included. This latter aspect is important in that the
reasons for leaving positions can provide insights into the overall course
of a worker's vocational life or can highlight interpersonal problems. An
example of the former case would be a history reflecting job changes in
which the worker went from lower paying or less responsible positions
to higher paying, more responsible ones. This would suggest that the
worker had a stable, upwardly mobile vocational course. An example of
the latter case would be a pattern reflecting frequent job changes which
follow firings or forced resignations. This could indicate the presence of
chronic emotional problems which cause the worker to have difficulty
relating effectively with supervisors or co-workers.
In addition to the vocational history, a marital and family history is
also essential. It should include a record of marriages and children as
well as any record of other family members who may have suffered
disabling injuries. This could reveal a family pattern of injury and chronic
invalidism. The overall history should conclude with a summary of the
30. An excellent discussion of this dilemma can be found in 2 D. Larsen, The Law of Workmen's
Compensation § 61.24 (1983), wherein he states: "What makes this area a hard one to handle by
the judicial process is that usually a rule that forms an incentive for the employee forms a disincentive for the employer, and vice versa."
31. However, there is the rare occasion when either plaintiff's or defendant's counsel wishes to
obtain an independent evaluation of the client's status without disclosure of the VE to the opposing
side. In such a situation, the consulting VE would review the medical records and case data from
the VE testifying on behalf of the other side of the case. This would provide a basis for recommendations with which one could create an informed cross-examination. Such a second-hand procedure is not suggested as a viable course of action for a VE who anticipates providing a written
report, deposition, or court testimony, as the basis for reasoned testimony would be inadequate.
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worker's medical history, including previous injuries or other accidents
that may have contributed to the development of the present disability.
The worker's childhood illness history is also important because such
illnesses may predicate the development of disability in later life. 32
Psychological test data constitutes another vital part of the evaluation
package. If the VE is trained in psychological testing techniques, the tests
may be included in the assessment. If the VE lacks the adequate training,
a referral to a psychologist who could provide a report concerning the
psychological elements is appropriate. Regardless of who performs the
study, the testing should include an intellectual assessment, which would
provide a measure of the worker's overall intellectual status. The study
should also contain a more detailed description of the worker's individual
skills and how they compare to his other skills and to the skill patterns
of the general population. Aptitude tests may be used to measure skills
in specific work-related tasks, such as mechanical comprehension, clerical
duties, or the use of specific tools. 3 Tests of educational levels are also
important, and provide an idea of how well the worker can read, write,
and do arithmetic. This data is important in assessing the worker's capacity to pursue sedentary work or a given training program. Interest
tests indicate the sorts of jobs that the worker would like to do. This
information assumes a special importance if the worker is unable to return
to his former employment and requires rehabilitation into a new vocation.
In addition to the psychological tests, the VE is also interested in data
from a vocational assessment which includes tests of manual dexterity,
hand-eye-foot coordination, overall body range of motion, endurance,
and such things as color discrimination.3 4 In cases of physical disability,
these tests assist in gaining a clear picture of the worker's physical limitations as well as his assets and special skills.
All of this information gleaned from the client is used in conjunction
with documentation brought together from a number of other sources.
Medical records and depositions of treating physicians provide essential
information that the VE is not qualified to assess directly. These records
include a description of the physical status of the worker, and often include
a statement concerning the causal relationship between the work-related
incident and the physical impairment. For these records to be useful to
32. See generally W. Fordyce, Behavioral Methods for Chronic Pain and Illness (1976).
33. T. Field & J. Sink, The Vocational Expert (1981).
34. A number of such procedures exist, most of which are developed and used as batteries. For
example, the General Aptitude Test Battery, GATB, is a group of tests developed by the United
States Department of Labor. See U.S. Dep't of Labor, Manual for USTES: General Aptitude Test
Battery, Section II: Norms Occupational Aptitude Pattern Structure (1970). The VALPAR series is
a battery assessing a wide range of work-related behavior. See Saxon, Spitznagel & Shellom-Schutt,
Intercorrelationsof Selected VALPAR Component Work Samples and GeneralAptitude Test Battery
Scores, 16 Vocational Evaluation and Work Adjustment Bull. 20 (1983).
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the VE, they must include a statement of the physical limitations that
activities such as lifting, crawling, standing, sitting, and climbrestrict
3
ing.

5

If the VE is not a psychologist, it is important to have reports of a
psychological or psychiatric evaluation. These evaluations should include
a statement concerning the results of the psychological tests and any
limitations placed upon the worker by intelligence. A statement of limitations placed upon the worker by emotional reactions to the injury or
36
by any pre-existing or subsequent psychological illness also is important.
In addition to all the information related to the specific worker, a number
of published reference sources provide necessary information usually not
available from the worker or from the VE's own experience and training.
Chief among these is the Dictionary of OccupationalTitles.37 There are
also a number of sources of information concerning the availability and
3s
prevalence of various jobs. Published sources include Labor MarketAccess
which identifies the incidence of occupations in the national labor market.
Local figures may be gathered from a number of census-based sources
published by regional centers39 or provided by a number of computerized
databases.
These sources provide a documentary resource for the VE to use as a
basis for understanding the type of jobs the client has done, but it may
also be necessary for the VE to visit the workplace to evaluate the job
firsthand.' This process, called a "job analysis," is defined as "a for35. The record-gathering process is one respect in which the attorney may effectively cooperate
with the VE. By the time the VE is asked to evaluate the client, the lawyer should already have a
clear statement of the client's physical limitations from the treating or examining physicians. This
statement may be in the form of deposition testimony, a report, or a specially designed "physical
limitations" form. (An example of the form is available by request from the first author.)
36. Blinder, The Abuse of PsychiatricDisabilityDeterminations, Medical Trial Technique Quarterly 84 (1983); J. Lerner, Evaluation of Disability Resulting from Psychiatric Conditions, Compensation in Psychiatric Disability and Rehabilitation (1982).
37. U.S. Dep't of Labor, Dictionary of Occupational Titles (4th ed. 1977). This compendium
reviews approximately 42,500 jobs existing in the national labor market and provides a detailed
description of each position including the physical, educational, experiential, and previous training
requirements on the job. It also describes the typical job setting in terms of whether it is indoors or
outdoors, and whether it requires the worker to be around hazards such as high places, dangerous
machinery, or noxious fumes. The Dictionary of Occupational Titles has a number of companion
volumes which are keyed to numbers associated with each of the jobs listed. These volumes include:
U.S. Dep't of Labor, The Occupational Exploration (1977); U.S. Dep't of Labor, The Guide to
Occupations (1979); and T. Field & J. Field, The Classification of Jobs According to Worker Trait
Factors (1980).
38. D. Vander Vegt, W. Summitt & T. Field, Labor Market Access (1980).
39. These include Occudata, a Nebraska firm, and other systems which utilize computers to
manage the large amounts of data necessary for such decision-making. Another example of such a
system is the Job Opportunity Based Search, which is an on-site computerized job matching system
developed and marketed by PESCO, a firm in Pleasantville, New York.
40. K. Botterbusch, A Guide to Job Analysis (1983); McDaniel & Couch, Job Analysis in VocationalEvaluationandAdjustment, 13 Vocational Evaluation and Work Adjustment Bull. 17 (1980).
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malized process for observing jobs as they are performed, collecting
descriptive data about these jobs from workers, employers, and observations, then translating these data into a standardized set of traits required
of workers performing these jobs." ' 4' This procedure is especially important if the client's job at the time of the injury overlapped several job
categories or had other unique characteristics.
V. THE DISABILITY DETERMINATION PROCESS
The work of a VE involves the synthesis and condensation of all of
the above information into a format which may be communicated to the
court by way of report, deposition, or testimony. This is a sequential
process in which each step is built upon the product of the previous
ones.42 The process may be likened to an inverted triangle, with the
uppermost, wider portion representing the mass of data derived from the
evaluation procedures, and the point representing the VE's final opinion.
The distillation process is not simply a summary of the data, but requires
informed decision-making as to which of those data are critical and which
may deserve less emphasis. This procedure is similar to that used in other
types of vocational evaluations, such as Social Security or personal injury
disability determinations," but works under some constraints related specifically to worker's compensation.
In worker's compensation cases, the beginning point is the worker's
vocational history, because the Act states that disability is based upon the
work for which the worker is "fitted by age, education, training, general
physical and mental capacity and previous work experience."" New
Mexico case law implies that the VE may limit his consideration to those
jobs which have several specific characteristics.4 5 First, the jobs must be
consistent with the age of the worker. For example, a VE would not
consider a supervisory position usually filled by an older worker to be a
viable option for a twenty year-old worker. Second, the jobs must be
ones for which the worker presently has education and training. A worker
who has worked in a vocational area for a number of years, but does not
have the technical background to enable him to do more advanced work
would not be considered for such a placement in a more advanced position.
Third, job status is also an important variable. Status relates to the level
at which the worker performed his job. For example, in Aranda v. Mis41. T. Field & J. Sink, supra note 33.
42. Sigmon & Rickicki, A Model for Data Synthesis in Vocational Rehabilitation, 13 Vocational
Evaluation and Work Adjustment Bull. 13 (1980).
43. T. Field & J. Sink, supra note 33.
44. N.M. Stat. Ann. § 52-1-24 (1978).
45. See supra notes 5-19 and accompanying text.

NEW MEXICO LAW REVIEW

[Vol. 14

sissippi Chemical Corp., 46 the court stated that a man working as an
engineer in a high-level corporate position could not be considered fitted
for work as a janitor, even though he may be physically capable of doing
such work.4 7 Fourth, the potential universe of jobs for which the worker
should be considered qualified ought to be limited to specific jobs that
the worker has done before, or ones which have similar tools, activities,
48
or skills. This restriction arises from the language of the Act. It is also
logical from a vocational evaluation point of view, in that much of the
49
evaluation process is based upon the worker's history.
Considering these constraints, the VE takes the worker's history and
relates it to job titles from the Dictionary of Occupational Titles in order
to provide a list of the types of jobs the worker could have done prior to
the injury. This procedure yields a summary of the worker's "transferable
skills" which includes the aspects of his former jobs that may be applied
to other vocational contexts. Such a description is not limited by the
worker's current disability, but attempts to incorporate all of the jobs he
5
could have pursued, with some probability, before the injury. " This process results in an "Unadjusted Vocational Profile" ("UVP"), a statement
of the characteristics of jobs for which the client was previously suited
in terms of eight main areas:
1. Physical demands of the job-strength, climbing or balancing,
stooping or bending, reaching or handling, talking or hearing,
and the use of vision;
2. Physical working conditions;
3. Levels of education in the areas of reasoning, math, and language necessary to pursue the job;
4. Level of vocational preparation-the extent of training needed
by the worker before entering into the workplace in this job;
5. Aptitudes-as derived from intelligence or other aptitude test
data;
6. Interests-based upon interest test data and client statements;
7. Temperaments-the kind of style that the worker prefers in
vocational settings, i.e., something varied, routine, involving
people, etc.; and
8. Certificate or licenses possessed by worker.5'
46. 93 N.M. 412, 600 P.2d 1202 (Ct. App. 1979).
47. Id. at 416, 600 P.2d at 1206.
48. N.M. Stat. Ann. §52-1-24 (1978).
49. Saxon & Roberts, Vocational Profile Development Based on Transferable Skills andAbilities,
16 Vocational Evaluation and Work Adjustment Bull. 58 (1983).
50. T. Field & J. Sink, Vocational Evaluation Planning and Jobs (1981).
51. T. Field & J. Field, The Classification of Jobs According to Worker Trait Factors: An Addendum to the 1977 Dictionary of Occupational Titles (1980); U.S. Dep't of Labor, Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (1979).
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The value of this procedure is that it condenses a great deal of information into a sequence of numbers. These numbers either relate to a
specific category (e.g., whether a worker can perform an activity such
as walking or lifting or whether the worker has interests in a particular
area), or increase and decrease in accordance with the job's characteristic
(such as the amount of training necessary for the job). 2
Next, it is necessary to specify the impact of the functional limitations
due to the job-related injury. These limitations are taken from the vocational assessment which includes physical limitations. Where appropriate, limitations due to psychological factors should be addressed at
this point. These limitations include restrictions due to anxiety-caused
reductions in capacity to pay attention or concentrate, restrictions in
energy level or self-starting ability due to depression, and impairments
of capacities to relate effectively to co-workers or supervisors due to the
psychological impact of the injury. 3 The functional limitations placed
upon the worker by the disabling condition should then be specified. For
example, the worker may no longer be able to lift any substantial weight,
to bend, to stoop, to crawl, to climb or to balance. The UVP would be
adjusted for these limitations, leaving only those job characteristics reflecting intact work tolerances, along with the other factors noted above.
A numerical summary of these remaining job characteristics are summarized in some manner such as the "Residual Employability Profile"
("REP").54 The REP follows from the same numerical system noted
above, and states the worker's intact capacities in a condensed form. It
may, in turn, be compared to listings in reference sources such as the
Classification of Jobs by Worker Trait Factors55 or a computerized database'
to yield a listing of jobs for which the worker is still qualified.
At this point, the VE has a summary of the ability of the worker to
pursue work based upon his age, education, training, and general mental
and physical capacities. This can provide a factual basis for writing a
report or providing testimony in deposition or court.
VI. DEFINITIONS OF DISABILITY
Whenever the demands of the law interact with conceptualizations of
other disciplines, there is likely to be conflict.57 In the work of the VE,
this conflict occurs in attempts to derive definitions of a worker's disa52. D. Vander Vegt, Directory of Transferable Skills (1984).
53. T. Field & J. Sink, supra note 33.
54. Id.
55. T. Field & J. Field, supra note 51.
56. See supra note 39.
57. Tapp, Psychology and the Law: A Look at the Interface, in B. Sales, Psychology in the Legal
Process (1977).
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bility. Disability may be understood as a legal concept meant to capture
the extent to which a worker is to be fairly compensated for the work he
is no longer able to do. The concept of "fair compensation," however,
has no corresponding notion in the areas of psychology or vocational
rehabilitation. VEs are left, therefore, with the task of seeking information
which either relates directly to, or correlates with, that concept. In this
sense, "correlate" refers to things which change in accordance with what
is seen to be "disability." For comparison, one may look at a thermometer
to find a correlate of temperature. In the same way, one could view any
of the following approaches as correlates of disability.
This task is not difficult in cases in which it is clear that the worker
has no disability, or in cases in which it is clear that he is totally disabled.
In the former case, the VE is able to specify that the limitations placed
upon the worker by his injury do not significantly restrict him from
functioning in vocational contexts. In the latter, the nature of the limitations placed upon the worker by his injuries are so overwhelming that
his inability to do "any work for which he is fitted" is clear-cut even to
laymen. In the great number of cases falling between these two extremes,
however, a number of correlates to disability have been used.
The American Medical Association and the American Academy of
Orthopedic Surgeons have developed criteria that allow for the allocation
of a percentage impairment given specific restrictions in activity.58 Under
this criterion, impairment is seen as equivalent to the extent of limitation
placed upon the individual's capacity to perform specific physical movements or to do specific cognitive tasks.59 In courtroom applications, "percentage impairment to the body as a whole" is an inadequate correlate
to disability because it leaves out the work context of the injury.' For
example, a construction laborer who has suffered a knee injury that limits
his strength, endurance, and mobility may have incurred a total disability
for his work as a laborer. The identical injury may produce no disability
whatever for this individual were he functioning as an office worker. The
misuse of impairment in lieu of disability is not just a conceptual problem.
The practical effect is to produce a percentage figure which most often
significantly underestimates the actual extent of disability.
A second correlate of disability is an estimate based upon the VE's
experience in the field. Although experience and understanding of the
factors of disability is important for developing an expert opinion on these
cases, to rely solely upon this background as a basis for arriving at a
percentage figure provides an insubstantial foundation for an expert opin58. American Medical Association, Guides to the Evaluation of Permanent Impairment (1977).
59. Id.
60. H. Kessler, Disability-Determination and Evaluation 25 (1970).
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ion. This amounts to the VE stating: "It is so because I said it." As one
author suggests, such testimony would likely prove vulnerable to impeachment in cross-examination, and have minimal impact upon the court's
decision in the case.61
A third correlate of disability is based upon a compilation of the jobs
the worker had prior to his injury. The gross number of jobs is calculated,
and this figure may be considered as 100 percent of the worker's preinjury vocational capacity. The gross number of jobs that the worker can
do after the injury is then subtracted from the pre-injury figure and the
difference, expressed as a percentage of the whole, is considered the
percentage of disability. This has the advantage of considering the worker's impairment in the context of his work history; it is also helpful
because it provides a factual basis for the VE's opinion. Its weaknesses
lie in the equal weighting of short-term and long-term jobs, the equal
consideration of jobs that are inherently limited in potential and those
that form a basis for career development, and the failure to account for
the prevalence of the jobs in the national or local economy. These shortcomings reduce the utility of this approach as a correlate of disability
because they would be likely to cause either an overestimate or underestimate of the client's actual disability.
A fourth correlate utilizes an economic approach. It is one more often
taken by an individual trained in economics rather than the traditionally
trained VE. This approach is based upon the wages earned by the worker
before the development of the disability as compared to the wages earned
by that same worker in his disabled state. If the pre-injury average wage
is considered 100 percent and the post-injury average wage is deducted
from that whole, the difference, expressed as a percentage, may be considered analogous to the percentage of disability. One deficiency of this
system is that the worker may have obtained a job that pays the same or
better than his pre-injury employment. This is especially true if he was
doing minimum-wage work before that accident, and can do only that
same level afterwards. In that case, there would be no difference in the
two figures and the worker would be considered to have suffered no
disability. The worker may not be able to do a substantial proportion of
the work he was formerly able to do, however, and may in a real sense
be less functional in vocational settings. Such a worker has suffered a
real loss of job flexibility, and is in greater danger of being laid off or
being unable to find other employment if he loses his job.
A fifth approach flows naturally from the evaluation process noted in
Section IV above in that it includes data from the vocational analysis. In
this "labor market access" approach,62 the VE returns to the list of jobs
61. J. Ziskin, Coping with Psychiatric and Psychological Testimony (3d ed. 1981).
62. See D. Vander Vegt, W. Summitt & T. Field, supra note 38.
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of which the worker was capable prior to the injury, and examines those
which he is still capable of performing. Using the documentary resources
noted above,63 the VE finds the prevalence of all of these jobs in the
national or local economies. The prevalence of jobs for which the worker
was fitted before the injury is also developed. The sum of these pre-injury
labor market access figures is computed; this figure constitutes 100 percent
of the available work for which the worker was formerly fitted. The sum
of the labor market access for the post-injury jobs is then computed, and
this number constitutes a measure of the worker's residual working capacity. The difference, expressed as a percentage, between the pre-injury
and the post-injury labor market access figures is a measure of the loss
of labor market access caused by the injury.
This figure should be adjusted to account for several factors which
have a tendency to increase the extent of disability. For example, after
an injury a construction worker may be physically capable of performing
the duties of a foreman in an area in which he had previously worked as
a laborer. However, he may not be capable of doing the entry-level job
which is a necessary prerequisite to that supervisory role. The mere fact
of the worker's disability, for example, may also reduce his access to the
labor market because the disabled worker suffers some discrimination in
hiring as compared to his able-bodied peer, particularly in jobs for which
there are few openings and many applicants.
The loss of labor market access figure is stated in a percentage, which
is in many ways analogous to a "percentage of disability." It may not
be entirely comparable, however, in that the worker may have been
working in a position in which he had gained seniority or had acquired
other advantages that are not reflected in the labor market access figures.
These factors must be assessed by the VE and used to adjust the final
opinion.'
An examination of these alternatives suggests that none of these systems
is entirely adequate to produce a single number which captures the extent
to which a worker is disabled by an injury or illness. Either singly or in
combination, however, they can provide a basis upon which the court
may make a decision about these issues. Nevertheless, some difference
of opinion exists among VEs concerning the advisability of the expert
stating his opinion as to the "ultimate issue" of the percentage of disability. Although the New Mexico Rules of Evidence allows for such
statements, 65 some VEs consider the "state of the art" in vocational
evaluation to be insufficiently developed to allow a reasonably considered
63. See supra notes 37-39 and accompanying text.
64. D. Vander Vegt, W. Summitt & T. Field, supra note 38.
65. N.M. R. Evid. 704.
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opinion to be expressed in such specific and quantified terms. For example, there is little extant literature concerning the reliability and validity
of any of the approaches. It is, however, evident that the technology for
producing such a specific percentage does exist in the labor market access
approach.' The use of this or similar approaches67 can allow the VE to
render an opinion which is readily usable by the court.
VII. CONCLUSION
Because worker's compensation litigation occurs in an adversarial process, it is quite likely that two different VEs will be providing testimony
for the plaintiff and the defense. From the VE's point of view, it would
be optimal to be considered a "friend of the court" and allowed to render
an opinion that both parties could accept. More likely, however, is the
situation in which a VE retained by the defense will offer testimony in
rebuttal to that offered by a VE retained by the plaintiff. It is possible
for both VEs honestly to render opinions which differ because of the
nature of this work. The VE working for the plaintiff focuses upon the
extent of disability, e.g., the extent to which the worker is no longer able
to do the work for which he is fitted. This may be expressed as a percentage
of disability, as noted in the above discussion.68 This sort of percentage
could not have been derived without considering the jobs for which the
worker is still qualified. Nevertheless, the VE rendering testimony for
the defense is likely to focus upon the jobs the worker can do, and avoid
specifying disability at all. This is in line with the rehabilitation emphasis
noted above, but really avoids the question of extent of disability. The
contrast between the plaintiff and defense approaches is analogous to two
individuals looking at a glass of water which is filled to the mid-point.
The plaintiff VE would describe it as being half-empty, while the defense
VE would comment on how it was half-full.
Whether the VE is testifying for the defense or the plaintiff, the job is
fundamentally the same: to provide the court with a clear, concise condensation of a great body of data about the client. As more VEs are called
to testify in worker's compensation cases, their exact role should be
clarified by subsequent decisions of the courts, and by the extent to which
their opinions add to the precision and fairness of individual court decisions.

66. D. Vander Vegt, W. Summitt & T. Field, supra note 38.
67. See K. Botterbusch, supra note 40.
68. See supra notes 58-59 and accompanying text.

